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QUESTIONS PRESENTED 

1. Did the lower Court, in granting defendant’s motion 
for summary judgment, comply with established standards 
governing the disposition of such motions. 

2. Does an employee of an independent contractor occupy 
the status of invitee or licensee with relationship to an 
owner-builder in control of the premises under construc¬ 
tion? 

3. May an owner-builder in control of the premises un¬ 
der construction delegate to an independent contractor his 
duty to furnish a safe place to work for employees of inde¬ 
pendent contractors? 
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IN THE 


United States Court of Appeals 

For The 

District of Columbia Circuit 

No. 11771 


JAMES A. THOMAS, Appellant, 
v. 

JAMES E. SCHWAB, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States 
District Court for the District of Columbia granting the 
Motion for Summary Judgment of defendant below and 
dismissing the Complaint for damages in a negligence 
action involving more than Three Thousand ($3,000.) Dol¬ 
lars. (J.A. 15) 

Jurisdiction to review this final decision is conferred 
upon this Court by Section 1291 of Title 28, U.S.C. 



STATEMENT OF THE CASE 


In August, 1948, the defendant-appellee, James E. 
Schwab, -was engaged in the construction of several houses 
in the 3600 block of Appleton Street, N. W. in the City of 
Washington (J.A. 10). 

The work of constructing the buildings was let out by 
Schwab to various persons or firms, each taking a contract 
to perform a certain portion of the work. The carpentry 
work was let to the partnership of Kramer and Carter, the 
plumbing work to the Costello Engineering Company 
(J.A. 9, 12). 

However, Schwab retained to himself the coordination 
of the various parts of the work and the supervision of the 
job as a -whole. In this connection he visited the job almost 
every day and employed a full time building superintend¬ 
ent to be present on the scene during the progress of the 
work (J.A. 11,13). 

On the second floor of one of the houses under construc¬ 
tion Schwab provided an access way to the roof for work¬ 
men who found it necessary to go there in the performance 
of their -work. The exit consisted of a window opening 
below the sill of which had been erected a wooden ladder 
step. At some time prior to the accident complained of, 
a window- casement vras improperly secured in this opening, 
rendering the access wray dangerous and unsafe (J.A. 10, 
11). This casement w-as supplied by Schwab and placed 
in its insecure position by the carpenters, Kramer and 
Carter (J.A. 12). 

Plaintiff-appellant, James A. Thomas, was a plumber’s 
apprentice in the employ of Costello Engineering Com¬ 
pany. On August 19, 1948, Thomas found it necessary to 
make use of the access way in going on the roof to install 
a vent pipe. He placed his foot on the step and w’as in 
the process of stepping through the window to the roof 
when the casement gave way. Thomas w-as holding onto 
the casement at the time and as a consequence was 
precipitated out on the pitched roof. Being unable to re- 


3 


gain his balance, he fell from the roof and was seriously 
injured (J.A. 10,11). 

Although the access way was unsafe, Schwab had failed 
to erect signs or barricades for the protection of workmen 
or to warn them in any way of the unsafe condition 
(J.A. 11). 

Prior to the accident a similar house had been constructed 
by Schwab on an adjoining lot and there Thomas had 
safely used a similar access way when he installed the vent 
pipe (J.A. 11). 

The Complaint* filed by plaintiff-appellant in the Court 
below alleged in part that James E. Schwab was a building 
contractor, and that the plaintiff’s injuries resulted from 
Schwab’s negligent failure securely to place and fasten 
certain material used by him in the construction of the 
premises, 3621 Appleton Street, N. W. and from other 
negligent and careless procedures engaged in by Schwab 
(J.A. 2-4). 

In his Answer, Schwab denied that he was a building 
contractor; averred that he had engaged several independ¬ 
ent contractors to erect a house on the premises; denied 
that Thomas’ employer was a sub-contractor; and denied 
all allegations of negligence. As separate affirmative de¬ 
fenses Schwab averred that Thomas’ injuries were caused 
by his sole or contributory negligence; that the injuries, 
if any, were caused by the negligence of independent con¬ 
tractors; and that plaintiff’s employer was an independent 
contractor who reserved unto himself exclusive control of 
all matters pertaining to his duties and employment in 
and about the premises in question (J.A. 4-6). 

Schwab moved for summary judgment upon the follow¬ 
ing grounds (J.A. 7, 8): 

1. That Kramer and Carter were independent con¬ 
tractors, and that they placed in position the window 
casement which caused the fall. 

# Mary E. Schwab was originally joined as a defendant in the Conrt below, 
but the Complaint was subsequently dismissed, as to her with the consent of 
the plaintiff. 
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2. That these were the sole genuine issues of 
material fact existing at the time the Motion and its 
supporting affidavits were filed. 

3. That all genuine issues of material fact having- 
been resolved, Schwab was entitled to a judgment as a 
matter of law. 

The Motion for Summary Judgment was granted, and an 
order entered dismissing the Complaint as to James E. 
Schwab (J.A. 15). It is from this final order that Thomas 
appeals (J.A. 15). 

STATUTES INVOLVED 

The pertinent sections of the Federal Rules of Civil Pro¬ 
cedure (28 U.S.C., Rule 56 (b), (c) and (e)) provide as 
follows: 

Rule 56— 

“ (b) For Defending Party. A party against whom a 
claim, counterclaim or crossclaim is asserted 
• * • may at any time, move with or without 
supporting affidavits for a summary judgment in 
his favor as to all or any part thereof.” 

“(c) • • • The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and ad¬ 
missions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is en¬ 
titled to a judgment as a matter of law • • •” 

“(e) Form of Affidavits, Further Testimony. Sup¬ 
porting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to 
testify to the matters stated therein. • • •” 

STATEMENT OF POINTS 

1. The Court below erred in granting the Motion for 
Summary Judgment and in dismissing the Complaint as 
to the defendant, James E. Schwab. 
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SUMMARY OF ARGUMENT 

The pleadings, together with the affidavits on file, present 
two issues: (1) the negligence of Schwab, and (2) the 
liability of Schwab for negligence of Kramer and Carter. 

(1) Schwab was an owner-builder in control of the 
premises upon which his project was under construction. 
Under the law, Thomas, an employee of the plumbing con¬ 
tractor, was a business invitee to whom Schwab owed the 
positive duty of using ordinary care to keep the premises 
in a safe condition. Schwab’s negligence is a vital issue, 
and the material facts as to such issue are entirely absent 
from the record. Accordingly, the case was not in proper 
posture for the entertainment or granting of a Motion 
for Summary Judgment. 

(2) Schwab contends that Kramer and Carter were in¬ 
dependent contractors, that they secured the window case¬ 
ment in the access way improperly, and that he is not 
liable for their negligence. This issue involves two sub¬ 
issues : the existence of an independent contractor relation¬ 
ship between Schwab and Kramer and Carter; and if such 
relationship in fact existed, the question of SchwaVs 
responsibility for their acts. 

The issue as to whether or not Kramer and Carter were 
independent contractors was not resolved by the affidavits 
filed in the lower Court. However, it is clear that even had 
this relationship existed, Schwab could not have delegated 
to them his duty to provide Thomas with a reasonably 
safe place at which to work. 
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ARGUMENT 

I 

In considering a motion for summary judgment the prin¬ 
ciples established by this Court in Dewey v. Clark are to be 
followed and all doubts as to the existence of a genuine issue 
of fact must be resolved against the moving party. 

A summary judgment is to be entered in a case if, but 
only if, che pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. Rule 
56 (c), Federal Rules of Civil Procedure. 

In Dewey v. Clark, 86 U. S. App. D. C. 137,180 F. 2d 766, 
Judge Fahy, after an extensive review of decisions of the 
Supreme Court, of this Court, and of other Circuit Courts 
of Appeal, stated as follows: 

“Our study of the question makes the following 
points clear: (1) Factual issues are not to be tried or 
resolved by summary judgment procedure; only the 
existence of a genuine and material factual issue is to 
be determined. Once it is determined that there is 
such an issue summary judgment may not be granted; 
(2) In making this determination doubts (of course 
the doubts are not fanciful) are to be resolved against 
the granting of summary judgment; (3) There may 
be no genuine issue even though there is a formal 
issue. Neither a purely formal denial nor, in every 
case, general allegations, defeat summary judgment. 
On this point the cases decided by this court must rest 
on their own facts rather than upon a rigid rule that 
an assertion and a denial always preclude the granting 
of summary judgment. Those cases stand for the 
proposition that formalism is not a substitute for the 
necessity of a real or genuine issue. Whether the 
situation falls into the category of formalism or 
genuineness cannot be decided in the abstract: (4) Tf 
conflict appears as to a material fact the summary 
procedure does not apply unless the evidence on one 
or the other hand is too incredible to be accepted by 
reasonable minds or is without legal probative force 


7 


even if true; (5) To support summary judgment the 
situation must justify a directed verdict insofar as 
the facts are concerned.” 86 U. S. App. D. C. at page 
143,180 F. 2d at page 772. 

Rule 56 (c) was also considered at length in Traylor v. 
Black, Sivalls and Bryson, Inc., 1951, 8 Cir., 189 F. 2d 213 
where the Court said at page 216: 

“A summary judgment upon motion therefor by a 
defendant in an action should never be entered except 
where the defendant is entitled to its allowan.ce be¬ 
yond all doubt. To warrant its entry the facts con¬ 
ceded by the plaintiff, or demonstrated beyond reason¬ 
able question to exist, should show the right of the 
defendant to a judgment with such clarity as to leave 
no room for controversy, and they should show 
affirmatively that the plaintiff would not be entitled 
to recover under any discernible circumstances. 
Ramsouer v. Midland Valley R. Co., D.C. Ark., 44 F. 
Supp. 523, reversed on other grounds, 8 Cir., 135 F. 2d 
101. A summary judgment is an extreme remedy, and, 
under the rule, should be awarded only when the truth 
is quite clear. American Insurance Company v. 
Gentile Brothers Company, 5 Cir., 109 F. 2d 732; 
Shultz v. Manufacturers & Traders Trust Company, 
D.C. N.Y. 1 F.R.D. 451; Drittel v. Friedman, D.C. N.Y., 
60 F. Supp. 999; TJ.S. ex rel. Ryan v. Broderick, D.C. 
Kan., 59 F. Supp. 189. And all reasonable doubts 
touching the existence of a genuine issue as to a 
material fact must be resolved against the party 
moving for summary judgment. Sarnoff v. Ciaglia, 
3 Cir., 165 F. 2d 167.’ ’ 

Upon review’ of these prerequisites to summary judg¬ 
ment, it is apparent that the trial court erred in granting 
such a motion in this case. 
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II. 

The viial issue of Schwab's own negligence in failing 
adequately to inspect the access way for the purpose of dis¬ 
covering and remedying or giving warning of the hidden 
danger is unresolved. 

In this jurisdiction there has as yet been no definition 
of the legal relationship between the owner-builder in 
control of the premises under construction and an em¬ 
ployee of a subcontractor while engaged in his work on the 
job. 

However, in Arthur v. Standard Engineering Co., 1951, 
89 U. S. App. D.C. 399, 193 F. 2d 903, a case of first im¬ 
pression in this jurisdiction, the litigation turned on the 
question of whether an employee of a subcontractor is in 
the legal status of a licensee or that of an invitee when he 
uses for his own purposes a scaffold owned and erected 
by another subcontractor. In that case this court followed 
the doctrine suggested by the Supreme Court in Bennett 
v. Louisville arid N. Railroad Co., 1880,102 U. S. 577, 26 L. 
Ed. 235 and specifically adopted the mutual benefit test for 
determining licensee-invitee questions. 

In the Arthur case, supra, the facts showed that the 
plaintiff was an employee of the electrical subcontractor 
on a building project. The defendant was the steam¬ 
fitting subcontractor and not, as here, the owner-builder 
in control of the premises. 

The steamfitters had constructed their own scaffold for 
their own use in accomplishing their part of the work. 
While Arthur was using this scaffold it broke as a result 
of an allegedly defective condition and he was injured 
upon falling to the ground. 

After adopting and discussing the mutual benefit test 
this Court properly held that, as to the steamfitting sub¬ 
contractor, Arthur was a licensee when he mounted the 
scaffold. In so holding the Court stated: 

“There was no evidence tending to show that 
Standard Engineering Company had any interest in, 
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or derived any benefit or advantage from, the work 
done by Arthur and the other Foley employees as they 
stood on the scaffold. So, under the mutual benefit 
test, Arthur was not an invitee”. 89 IT. S. App. D.C. 
at page 403,193 F. 2d at page 907. 

In the instant case Thomas was using an access way 
owned and provided by Schwab. Schwab was in possession 
and control of the entire premises including the access way, 
and while Thomas was using this w r ay to the roof he was 
doing w’ork in the interest of and for the benefit of Schwab. 
Accordingly, the principles laid down by this Court in 
the Arthur case compel the conclusion that Thomas was 
Schwab’s invitee. 

The Arthur case describes the duty owed by an invitor to 
an invitee as follows: 

“It is well settled that an invitor owes his invitee 
the duty of furnishing him with reasonably safe 
premises or appliances and will be held liable for in¬ 
juries caused by a negligent failure to perform the 
duty. Schwartzman v. Lloyd, 1936, 65 App. D. C. 216, 
82 F. 2d 822; Hellyer v. Sears Roebuck <& Co., 1933, 62 
App. D. C. 318, 67 F. 2d 584; Bell v. Central National 
Bank, 1907, 28 App. D. C. 580.” 89 U. S. App. D.C. at 
page 401, 193 F. 2d at page 905. 

Courts of other jurisdictions have considered the above 
questions and have held employees of subcontractors to be 
invitees to whom the builder or general contractor owes 
the positive and absolute duty of using due care to keep the 
premises and appliances under his control in a reasonably 
safe condition. 

In Sears, Roebuck and Co. v. Wallace, 4 Cir., 172 F. 2d 
802, it w^as shown that the defendant had entered into an 
agreement with a general contractor for substantial alter¬ 
ations of a building. The brickwork was let by the general 
contractor to a subcontractor who employed plaintiff as 
foreman of the bricklayers. There were two elevators in 
the building which were used by the employees of the 
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general contractor and subcontractor in the performance 
of the work. Plaintiff was injured as a result of the de¬ 
fective condition of one of the elevators. The defendant 
contended that the plaintiff was a mere licensee on the 
premises. However, in discussing plaintiff’s status Judge 
Soper of the United States Court of Appeals, Fourth Cir¬ 
cuit, stated at page 804: 

“The evidence does not support this view of the 
plaintiff’s status when he was hurt. It is not disputed 
that he was on the premises as a foreman of a gang 
of men employed by a subcontractor of one who had 
been engaged by the defendant to make substantial 
alterations to the building. The plaintiff was there¬ 
fore not a mere licensee but was on the premises as 
an invitee to whom the defendant owed the positive 
duty to use due care to keep safe the appliances under 
its control with which the plaintiff would normally 
come in contact in the performance of the work.” 

In Le Vonas v. Acme Paper Board Co., 184 Md. 16, 40 A. 
2d 43, the Court held that an owner who retains control of 
premises on which work is being done has a duty to use rea¬ 
sonable care to keep them in a safe condition and that he 
will be liable for injuries to servants of a contractor result¬ 
ing from a breach of this duty. In this case the Maryland 
court held that the owner owes the same duty to the 
servants of an independent contractor as he owes to his 
own employees. 

In Smith v. Henger (1950), 148 Tex. 456, 226 S.W. 2d 
425, an employee of a subcontractor brought suit against 
a general contractor who was in control of the premises. 
In that case it appeared that the plaintiff was injured when 
he fell into the shaft of an excavation, the cause of the 
accident being a failure to keep the shaft properly covered. 
The Appellate Court sustained a verdict in favor of the 
plaintiff and held that the jury might find the defendant 
negligent in failing to cover the shaft, and to inspect it 
and to warn the plaintiff of its condition; that the jury 
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was justified in finding that, by proper inspection, the 
defendant’s employees could have discovered that the 
shaft was not properly covered. 

See also the excellent annotation in 20 A.L.R. 2d 853 
et seq. 

Shearman and Kedfield on Negligence, Revised Edition, 
Vol. II, states as follows: 

“Sec. 272, Safe Place and Appliances. A general 
contractor, engaged in the construction of a building, 
and exercising general control and superintendence, 
owes to the employees of a subcontractor the duty of 
exercising reasonable care to make safe the places of 
work provided by him, and the ways and approaches to 
such places.” 

Sec. 280. “* * * when an owner of land makes 
separate and distinct contracts with various persons 
for performance of various parts of the work involved, 
but retains to himself the coordination of those various 
parts and supervision of the whole work, then he exer¬ 
cises the functions of a general contractor and is 
chargeable as such.” 

In the instant case the facts show that Schwab was the 
owmer-builder in control of the premises. He visited the 
job almost every day and kept a superintendent on the 
property for eight hours each day. In connection with 
coordinating the work of the various contractors and their 
employees he had provided an access way to the roof which 
was rendered dangerous and unsafe by the carpenters on 
the job. Schwab or his superintendent knew that the 
access way, if improperly constructed, would be highly 
dangerous. They knew it would be used by the workmen. 
It was built for that very purpose. This being so, they 
were under a duty to build it with care and to inspect it 
thoroughly for the purpose of discovering and remedying 
any defect or at least giving a warning thereof to the 
■workmen. 
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The question as to whether or not Schwab has dis¬ 
charged this duty which he owed to the plaintiff has not 
been resolved and should be presented to a jury in a trial 
of the case. 


m. 

The issue as to whether or not Kramer and Carter were in¬ 
dependent contractors still exists. 

The principal consideration or test in determining 
whether a master and servant or contractee-independent 
contractor relationship exists is whether the alleged 
master has the right, even if he does not exercise it, to 
control and direct the alleged servant, not only as to what 
shall be done but how it shall be done. Each case depends 
upon its own facts and circumstances, and in doubtful cases 
it is necessary to closely examine the particular facts in 
order to answer the question. If such right to control is 
retained, if the employer reserves to himself or his repre¬ 
sentative the right to control at his pleasure the manner 
and means by which the work contracted for is to be 
accomplished, if the employer may stand by and tell the 
person undertaking the work where, w T hen and how it shall 
be performed, such person is the agent and servant of the 
employer, and not an independent contractor. These 
principles are amply supported by the complete annotation 
on the subject found in 19 A.L.R., commencing on page 
226. See also the excellent discussion found in 56 C.J.S., 
Secs. 3 (2)-3 (8). 

The affidavits of Schwab and his counsel state that all 
'workmen engaged and hired by Kramer and Carter were 
under their sole direction, supervision and control; that 
Kramer and Carter delegated to them the duties to be 
performed, the time to be devoted thereto and the manner 
in which the same was to be completed. These same 
affidavits state that the building superintendent was there 
for the sole purpose of ordering materials and supplies, 
coordinating the services of the contractors and keeping 
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records relating to the progress of the work. He was 
never authorized or permitted to interfere with the super¬ 
vision, direction or control of any of the contractors or 
their employees and was delegated principally to ascertain 
and be assured that the services of the contractors as well 
as the material met with the plans and specifications. 
Furthermore, he was to see that these services were com¬ 
pleted in a manner satisfactory to Schwab. 

The contract of employment shows that Kramer and 
Carter were to do all carpentry labor for a flat fee of 
$3,665.00 to be paid as the job progressed according to a 
schedule of payments contained therein. 

In direct conflict with these affidavits are the statements 
contained in Thomas ’ affidavit to the effect that Schwab 
'was on the job almost every day and was heard to speak 
to workmen on numerous occasions concerning their work, 
and further, that the superintendent examined and in¬ 
spected all work daily as it progressed to see that it was 
properly done and exercised a close supervision over all 
the workmen on the job and over the employees of Kramer 
and Carter in particular. 

These opposing statements consist largely of self-serving 
legal conclusions. The actual facts are meager indeed. A 
fuller revelation of specific details is necessary before it 
can be determined whether Schwab or his superintendent 
had the right to stand by and tell Kramer and Carter or 
their employees undertaking the work where, when and 
how it should be performed. In such a situation a sub¬ 
stantial question of fact exists which should be resolved at 
a trial upon evidence, including the important right of 
cross-examination, to ascertain the true arrangement be¬ 
tween Schwab and Kramer and Carter respecting the 
detail of the work. Vale v. Bonnett, 89 TJ. S. App. D.C. 116, 
191 F. 2d 334. 
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IV 

A genuine issue of material fact exists as to whether or not 
the work of Kramer and Carter created an inherently 
dangerous or unusually hazardous condition on the premises. 

It is generally accepted that one who employs an in¬ 
dependent contractor to do work which is inherently 
dangerous to others is subject to liability for personal in- 
urv caused by the contractor’s failure to exercise reason¬ 
able care to prevent harm resulting from the dangerous 
character of the work. Restatement, Torts (1934), Sec. 
427; See also 23 A.L.R. 1089 et seq. 

Therefore if the character of the work in this instance 
was inherently dangerous Schwab is absolutely liable for 
Kramer and Carter’s acts, and it is no defense to say that 
they were independent contractors. 

The facts in the instant case are meager but show’ that 
Schwab provided workmen on the job wdth an access way 
to the roof by erecting a ladder step beneath the sill of 
a window opening. He then employed the carpenter to 
insert a casement in this opening. It is clear that the in¬ 
secure placing of this casement created an unusually 
hazardous situation insofar as the workmen were con¬ 
cerned. 

In Vale v. Bonnett, supra, this precise issue was pre¬ 
sented w’hen appellant contended that the independent 
contractor defense w’as inadequate since the wrork involved 
an inherently dangerous situation. 

There the facts showed that a sign painter placed a 
ladder against a building from the sidewalk, and while so 
placed and unattended, it fell upon the plaintiff. This 
Court held that a substantial issue of fact existed as to 
whether or not an inherently dangerous condition had been 
created by the painter. In so holding Judge Stone said in 
his opinion: 

“ ‘Danger’ is a relative term”. Drennen Co. v. 
Jordan, 181 Ala. 570, 61 So. 938, 939, 23 A.L.R. 981. 
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11 Inherently dangerous may be defined as ‘unusually 
hazardous’ 23 A.L.R. 1099. However, it also is a 

relative term depending upon the entire situation 
under examination. On the meager facts here, vre 
cannot state that the placing of this ladder and leav¬ 
ing it unattended—in and of themselves alone— 
created an inherently dangerous situation. A fuller 
revelation of the facts may or may not change this 
conclusion. In such situation, a substantial issue of 
fact exists as to this. 

“Whether leaving this ladder unattended created an 
unsafe condition—as distinguished from an inherently 
dangerous condition—is not clear on the facts in this 
record. Much more must be developed. Here, we 
have only that an extension ladder being used to paint 
a sign on this building was placed against the side of 
the building from the sidewalk and, while so placed 
and unattended, it fell striking the plaintiff. The facts 
here are hardly the bare bones which would guide to 
the outline of the body of the situation which resulted 
in this occurrence.” 89 U. S. App. D.C. at page 121, 
191 F. 2d at page 339. 

Appellant urges that here too a substantial issue of 
fact exists as to whether or not the work involved created 
an inherently dangerous condition. 

V 

Even if Kramer and Carter were independent contractors 
entry of summary judgment was erroneous, since Schwab's 
duty to provide a reasonably safe place to work was non¬ 
delegable. 

In this jurisdiction we have no decision defining the duty 
owed by an owner-builder in control of the premises upon 
which construction is in progress to an employee of an 
independent contractor. Therefore, it follows that there 
is no case which specifically states whether or not such 
a duty is delegable or non-delegable to an independent 
contractor. 
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Appellant urges that this Court be guided by Sears, 
Roebuck and Co. v. Wallace, supra; LeVonas v. Acme 
Paper Board Co., supra; and Smith v. Henger, supra, and 
that it hold that a builder in control of the premises is 
under the positive obligation to use ordinary care to keep 
them in a reasonably safe condition for the servants of in¬ 
dependent contractors. Workmen are invited on the job 
by builders for a purpose which is mutually advantageous, 
and they should be accorded the rights of business invitees. 

Since it is generally accepted doctrine that the servant 
of an independent contractor is owed a positive duty by a 
builder in control of the premises, appellant contends that 
the broad rule concerning non-delegable duties announced 
in Bailey v. Zlotnick, 80 U. S. App. D.C. 117, 149 F. 2d 
505 and Vale v. Bonnett, supra, is equally applicable to 
the facts here. 

The Bailey case presented the issue of liability of a land¬ 
lord to a tenant for personal injury caused by negligent 
repair of the leased premises by an independent contractor. 
In that case this Court held that: 

“* * * The landlord was, nevertheless, under a 
duty not to create an unsafe condition on the premises 
either permanent or temporary by any affirmative 
action on his part. * * • 

“The landlord’s duty does not extend to a negligent 
act of a person who is on the premises but who is not 
his direct agent, unless the act results in an unsafe 
condition. Therefore, had the contractor injured the 
tenant by dropping a pipe there would have been no 
liability. This rule is expressed in the Restatement 
by the assertion that the landlord is not liable where 
the negligence of the independent contractor ‘consists 
solely in the improper manner in which the contractor 
does the detail of the work.’ In other words, a dis¬ 
tinction is made between the negligent manner of the 
work and the condition of the premises 'which results 
from the negligence. It is only for the latter that the 
landlord is liable.” 80 U. S. App. D.C. at page 118, 
149 F. 2d at page 506. 
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Vale v. Bonnett, supra, presented the issue of liability of 
an abutting property owner to a pedestrian on the public 
sidewalk for injuries caused when an unattended extension 
ladder fell upon him. This ladder was left negligently un¬ 
attended by an independent contractor engaged by the 
property owner. 

In that case counsel for the pedestrian argued that the 
property owner was under a duty to the plaintiff and other 
pedestrians lawfully using the public sidewalk in front of 
his premises, not to create an unsafe condition on the 
premises, either permanent or temporary, by any affirma¬ 
tive action on his part. 

After quoting the above passage from Bailey v. Zlotnick, 
supra, the Court held that this duty was non-delegable and 
that the property owner was liable for his contractor’s 
negligence. 

Courts in other jurisdictions have specifically held that 
an owner-builder or general contractor is liable to the 
employee of an independent contractor for injuries received 
as a result of the negligence of another independent con¬ 
tractor. 

In Wilson v. Hibbert, 1912, 3 Cir., 194 Fed. 838, Wilson 
contracted with the owner of a lot to build and complete 
thereon certain houses. Wilson entered into possession of 
the premises for the purpose of the building operation and 
entered into three subcontracts—one for the masonry 
work, one for the carpentry work, and another for the 
plumbing work. Hibbert while in the employ of the sub¬ 
contracting carpenter, received injuries as a result of an 
unsafe condition created through the negligence of the 
subcontracting plumber. It was disclosed by the evidence 
that Wilson’s general superintendent had supervision 
over practically all of the work. Judge Gray, in his 
opinion, said at page 841: 

“The defendant as a general contractor, necessarily 
had possession and control of the premises, and, 
though he made what are called independent con- 
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tracts for certain portions of the work to be done, he 
could not relieve himself from liability for a 
dangerous situation, which though created by the so- 
called independent contractor, he passively or actively 
permits to exist. 

See also Smith v. Henger, supra; Gucciardi v. Chisholm , 
2 Cir., 145 F. 2d 514, Henry Pierson <& Sons v. Gohr, 126 
Md. 385, 94 A 1021, where builders or general contractors 
were held liable for the negligence of independent con¬ 
tractors. 


VI 

CONCLUSION 

The final order for summary judgment should be 
vacated and set aside, and this cause remanded to the 
United States District Court for the District of Columbia 
with directions to award a trial on the merits. 

Respectfully submitted, 

Eugene X. Murphy, 

Columbian Bldg., 

Washington, D. C., 

Hugh Lynch, Jr., 

Charles E. Channing, Jr., 

1625 K St., N. W., 
Washington, D. C., 

Attorneys for Appellant. 

Of Counsel: 

Macleay and Lynch, 

1625 K St., N. W., 

Washington 6, D. C. 










APPENDIX 



INDEX 


Page 


Complaint . 2 

Answer of Defendant, James E. Schwab. 4 

Motion for Summary Judgment. 7 

Affidavit of Harry L. Ryan, Jr. in Support of Motion 
for Summary Judgment. 9 

Affidavit of James A. Thomas in Opposition to Motion 
for Summary Judgment. 10 

Affidavit of James E. Schwab in Support of Motion for 
Summary Judgment . 12 

Copy of Kramer and Carter Contract. 14 

Order for Summary Judgment Dismissing Complaint 15 

Notice of Appeal . 15 

Statement of Points . 16 


















► 


IN THE 

United States Court 

Foe the 


of Appeals 


District op Columbia Circuit 


No. 11,771 


JAMES A. THOMAS, Appellant, 
v. 

JAMES E. SCHWAB, Appellee 


Appeal from the United States District Court for the District of 

Columbia 

i 

' V _ 


JOINT APPENDIX 





2 


1 


Filed July 28, 1950 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3284-’50 

James A. Thomas, 1723 41st Place, S. E., 
Washington, D. C., Plaintiff 


vs. 

James E. Schwab, 5522 Conn. Ave., N. W., 
Washington, D. C. 
and 

Mary E. Schwab, 3715 Ingomar St., N. W., 
Washington, D. C., Defendants 

Complaint 

(For personal injuries from fall) 

1. Complaint for relief herein by the plaintiff, James 
A. Thomas, an adult resident of the District of Columbia, 
against the defendant James E. Schwab, an adult, doing 
business in the District of Columbia as a building con¬ 
tractor and the defendant Mary E. Schwab, an adult 
resident of the District of Columbia, is for an amount in 
excess of $3,000 and is within the jurisdiction of this Court. 

2. That on or about, to wit, the 19th of August, 1948, 
the plaintiff James A. Thomas was an employee of the 
Costello Engineering Co.; that the said Costello Engineer¬ 
ing Co. was engaged in certain plumbing work under con¬ 
tract with the defendant James E. Schwab for and on 
behalf of the defendant Mary E. Schwab, pertinent to the 
erection of a dwelling house at the premises known as 
3621 Appleton St., N. W., in the City of Washington, D.C.; 
that the said partially completed dwelling house was on 
the property of the defendant Mary E. Schwab. 
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3. That the defendant James E. Schwab although aware 
of his responsibility to safeguard the persons of his sub¬ 
contractors and their employees negligently and care¬ 
lessly failed to provide adequate and proper safety devices 
as required by the Code of Laws for the District 

of Columbia and Public Law 271—77th Congress 
2 (Ch. 438 1st Session H. R. 5202) and as adopted 
and promulgated by the Minimum Wage and 
Industrial Safety Board for the District of Columbia 
effective July 20,1944; that the defendant James E. Schwab 
failed to cause certain material used in construction of 
the said house to be securely placed and fastened 
permanently; that as a result of the said failure of the 
defendant to observe and practice existing safety regula¬ 
tions and a further result of the negligent and careless 
procedures used by the defendant James E. Schwab the 
plaintiff James A. Thomas was caused to fall or be thrown 
from the said building in such a violent manner and from 
such a height, as to cause serious and permanent injury to 
him. 

4. That as a result of the said negligence and flagrant 
disregard by the defendant James E. Schwab of legally 
established and published safety requirements, the plain¬ 
tiff James A. Thomas has suffered great pain and suffer¬ 
ing, nervous shock, loss of substantial earnings, permanent 
injury, and has incurred certain expenses for medical, 
surgical, hospital and x-ray treatments, all to the damage 
of the damage of the plaintiff in the sum of fifty thousand 
($50,000) dollars. 

Wherefore, the plaintiff James A. Thomas demands 
judgment of the defendant James E. Schwab in the amount 
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of fifty thousand ($50,000) dollars besides costs of this 
suit. 

Robert H. Kirchmyer 
Robert H. Kirchmyer 

Eugene X. Murphy 
Eugene X. Murphy 
Attorneys for plaintiff 
Columbian Building 

Demand is hereby made for trial by jury. 

Robert H. Kirchmyer 
Robert H. Kirchmyer 


5 Filed Aug. 23,1950 

Answer of Defendant. James E. Schwab 

First Defense 

Plaintiff’s complaint fails to state a cause of action upon 
which any relief may be granted. 

Second Defense 

Comes now the defendant, James E. Schwab, and for 
further defense to plaintiff’s alleged cause of action here¬ 
in, said defendant denies that he was upon the occasion 
referred to in plaintiff’s complaint or under the circum¬ 
stances alleged therein doing business as a building con¬ 
tractor but avers that on, to wit, August 19, 1948, defend¬ 
ant was the sole owner of the land located in the City of 
Washington, District of Columbia, upon which improve¬ 
ments 3625 Appleton Street, Northwest, were being erected 
(not 3621 Appleton Street, Northwest, as in plaintiff’s 
complaint alleged), and that, as sole owner thereof, this 
defendant had engaged several independent contractors 
to render and perform the services necessary for the 
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erection and construction of a house at 3625 Appleton 
Street, Northwest. This defendant denies that the co¬ 
defendant, Mary E. Schwab, had any right, title or interest 
in the aforesaid land or in the improvements being con¬ 
structed thereon as in plaintiff’s complaint averred. 
6 The defendant, James E. Schwab, further denies 

that he at any time engaged plaintiff’s employer 
as a subcontractor for any work upon the premises con¬ 
cerned herein and denies that there was any obligation on 
his part to safeguard the persons of any subcontractors 
or their employees upon the premises. Defendant further 
denies that he failed to provide any adequate and proper 
safety devices required by him by law to be provided upon 
the premises. 

The defendant, James E. Schwab, further denies that he 
caused any material used in the construction of the afore¬ 
said house to be insecurely placed or fastened to the 
premises, and denies that plaintiff sustained any injuries 
of any sort as a result of any negligent or careless actions 
by this defendant. 

Defendant, James E. Schwab is without any information, 
knowledge or belief pertaining to any injuries or damages 
purported to have been sustained by plaintiff and accord¬ 
ingly, should the same become material herein, demands 
strict proof thereof. 

Third Defense 

Comes now the defendant, James E. Schwab, and for 
further defense to plaintiff’s alleged cause of action here¬ 
in, said defendant avers that any injuries or damages 
sustained by the plaintiff were sustained solely through his 
own negligence. 


Fourth Defense 

Comes now the defendant, James E. Schwab, and for 
further defense to plaintiff’s alleged cause of action here¬ 
in, this defendant avers that any injuries or damages sus- 
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tained by plaintiff were as a result of plaintiff’s con¬ 
tributory negligence. 

7 Fifth Defense 

Comes now the defendant, James E. Schwab, and for 
further defense to plaintiff’s alleged cause of action here¬ 
in said defendant avers that any injuries or damages 
sustained by the plaintiff were solely as a result of the 
negligence or carelessness of other persons lawfully upon 
this defendant’s land and premises, which other persons 
w’ere not agents, servants or employees of this defendant, 
and over whom said defendant had not direction or control. 

Sixth Defense 

Comes now the defendant, James E. Sclrwab, and for 
further defense to plaintiff’s alleged cause of action here¬ 
in, this defendant avers that, on, to wit, August 19th 1948, 
he -was the sole owner of the land and premises known as 
3625 Appleton Street, Northwest, upon which defendant 
was engaged in having erected for himself a house. 

Defendant avers that in connection with the erection of 
his aforesaid house, he engaged as an independent con¬ 
tractor plaintiff’s employer, and that plaintiff’s aforesaid 
employer reserved unto himself any and all matters per¬ 
taining to plaintiff’s duties and employment in and about 
this defendant’s premises, as a result whereof said 
defendant is not liable unto the plaintiff herein. 

Whiteford, Hart, Carmody & Wilson 

By: Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815 Fifteenth Street, N. W. 

Attorneys for Defendant, 
James E. Schwab. 

• ••••••••• 
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17 Filed Oct. 22, 1952 

Motion for Summary Judgment 

Comes now the defendant, James E. Schwab, and moves 
the Honorable Court for a summary judgment herein dis¬ 
missing plaintiff’s complaint, and for grounds thereof 
avers as follows: 

1. The defendant, James E. Schwab, was sole owner of 
Lot 16, Square 1975, in the City of Washington, District 
of Columbia, on and prior to August 19, 1948. 

2. On and prior to August 19, 1948, defendant directly 
contracted with various firms, persons and concerns for 
the provision of materials to be used for the construction 
of a house upon the aforesaid lot, to be designated upon 
completion as 3625 Appleton Street, N. W., and further 
contracted directly with other firms, persons and concerns 
for their services in the construction and erection of the 
aforesaid house. Each of such firms, persons and con¬ 
cerns became related to the defendant herein as an 
independent contractor for either the materials and 
supplies or services which each was to render. 

3. The defendant avers that the plaintiff herein sustained 
his injuries while plaintiff was directly employed by one of 
the defendant’s aforesaid independent contractors, namely 
Costello Engineering Company, with which company 
defendant had entered into a direct contract, under which 
Costello Engineering Company agreed to “Furnish all 
labor and material required to install the plumbing in the 
residence” which the defendant was engaged in having 
constructed for him at 3625 Appleton Street, N. W., which 

contract on behalf of Costello Engineering Company 

18 also specifically called for the installation of all 
“vent” piping to be used in defendant’s home. 

4. Plaintiff herein fell while either upon the roof of 
defendant’s home or while he was engaged in climbing out 
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to or upon the aforesaid roof through a window on the 
second floor of defendant's premises. Neither the afore¬ 
said window nor the roof were, at the time of plaintiff's 
injuries, completed insofar as final erection was concerned, 
and each of said items were likewise, upon the premises 
as a result of independent contract, the said window having 
been provided by written agreement between the defend¬ 
ant and Hope's Windows, Inc., and the roof having been 
provided and maintained by Kramer and Carter. 

5. During the course of construction of defendant's 
premises each of the foregoing independent contractors 
maintained control and supervision of his or its own 
employees for the faithful performance of his or its com¬ 
mitments under contract with the defendant. 

6. No genuine issue of any material fact exists in rela¬ 
tion to the foregoing, and as the same covers all possible 
manners in which plaintiff's injuries may have been 
sustained, it follows as a matter of law that the defendant 
herein is entitled to a summary judgment dismissing this 
action. 

Whiteford, Hart, Carmody & Wilson 

By: Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815-15th Street, N. W. 

Washington 5, D. C. 

Attorney for Defendant . 

NOTICE 

Please take notice of the filing of the foregoing Motion, 
together with Points and Authorities in support thereof. 
The Rules of this Court require that if you oppose the 
granting of said Motion you shall, within ten days after 
service of a copy of the same upon you, or within 
19 such further time as the Court may allow or as may 
be agreed upon between counsel, file your points 
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and authorities in opposition thereto, and upon so doing 
serve a copy of the same upon counsel for the defendant. 

White ford, Hart, Carmody & Wilson 

By: Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815-15th Street, N. W. 

Washington, D. C. 

Attorney for Defendant. 

20 Filed Oct. 22, 1952 

Affidavit in Support of Motion for Summary Judgment 

District of Columbia, ss: 

Harry L. Ryan, Jr., being first duly sworn, on oath 
deposes and says that he is attorney of record herein for 
the defendant and that he has been provided by the 
defendant with duly executed written agreements by the 
following firms and contractors for their respective serv¬ 
ices pertaining to the erection of premises 3625 Appleton 
Street, N. W., for the defendant herein, and that said 
written contracts pertain to and cover the provision of all 
materials and supplies used in the construction of that 
part of defendant’s premises upon which plaintiff claims 
to have been injured, as well as all services and labor 
necessary for the installation of such materials and supplies 
for construction of the premises. 

All plumbing material and labor necessary for the 
premises was duly contracted for by Costello Engineering 
Company, by whom plaintiff was employed at the time of 
his injuries and under whose direction he worked upon 
defendant’s job. 

All carpentry labor in connection with the erection of 
defendant’s home was contracted for by Kramer and 
Carter, which aforesaid carpentry labor obviously included 
the erection of the roof upon which plaintiff may have been 
injured. 
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All of the windows, casements and screens used 

21 in and about the construction of defendant’s house 
was provided by Hope’s Windows, Inc., and there¬ 
after installed by the aforesaid carpentering contractor. 

Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

i 

Subscribed and sworn to before me this 22nd day of 
October, 1952. 

Harry M. Hull, Clerk 
By Raymond D. Clark, Deputy Clerk 

Let this be filed: 

W. M. Bastian 
Judge 

22 Filed Dec. 16, 1952 

Affidavit in Opposition to Motion for Summary Judgment 

James A. Thomas, being first duly sworn on oath, 
deposes and says: I am the plaintiff in this action. On 
August 19, 1948 I w’as employed by the Costello Engineer¬ 
ing Company as an apprentice-plumber. On this date and 
for some time prior thereto I had been assisting in the 
plumbing work on three houses that were being built by the 
defendant, James E. Schwab, in the 3600 block of Appleton 
Street, N. W. 

On August 19, 1948 wiiile working with one, Roy 
Schrider, another employee of Costello Engineering Co. 
I had occasion to go onto the roof of 3621 Appleton Street, 
N. W. to intall a vent pipe. In order to get out on the 
roof it was necessary to go out through a casement window 
located on the second floor of this house which window 
was the access provided by the defendant for going onto 
the roof. Just below the sill of this window a wooden 
ladder step had been erected to facilitate access onto the 
roof through this window. I stepped up on this step and 
was in the process of stepping out of the window when 
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the casement of the window gave way in my hand and fell 
out onto the roof. I was holding on to the casement to 
steady myself at the time the casement gave way and 
as a consequence I fell out on the roof and could not regain 
my balance on the pitched roof from which I fell to an 
areaway full of debris and rubble. 

There were no signs or warnings or barricades placed 
near the window to prevent anyone from using it as an 
access while in this unsafe condition. 

23 There was a house similar to this house on the 
next lot which was also built by the defendant a 
short time before August 19, 1948. I had successfully 
installed a vent pipe on that house by going out on the roof 
through a similar window. 

When I was working on this project I saw Mr. Schwab 
on the job almost every day and saw and heard him speak 
to workmen on the job on numerous occasions concerning 
their work. Mr. Schwab employed a superintendent named 
George Ihrling who was on the job every day for the full 
eight hours. Mr. Ihrling examined and inspected all the 
work as it progressed and exercised a close supervision 
over the workmen on the job to see that their work was 
properly done. Mr. Kramer and Mr. Carter were known 
to me as the carpenters on the job and I know that Mr. 
Ihrling exercised close supervision over their work and 
examined and inspected it daily to see that it was done 
properly. 

James A. Thomas 
James A. Thomas 


Subscribed and sworn to before me this 8th 
December, 1952. 


Yolande J. De Mabco 
Notary Public 


day of 


My commission expires Feb. 1, 1953 
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24 Filed Jan. 15, 1953 

Affidavit in Support of Motion for Summary Judgment 

District of Columbia, ss: 

James E. Schwab, being first duly sworn, on oath deposes 
and says that he is the defendant in the above-captioned 
cause, has personal knowledge of the facts hereinafter 
set forth, and that the same are true to the best of his 
information, knowledge and belief. 

On and prior to August 19, 1948, affiant w T as the sole 
owner of that parcel of land located in the City of Wash¬ 
ington, District of Columbia, upon which the premises 
upon which plaintiff was injured (3625 Appleton Street, 
N. W.) were in the process of being erected. 

Affiant avers that insofar as the erection of said premises 
was concerned, affiant engaged and hired the firm of 
“Hope’s Windows, Inc.” to provide and furnish all of the 
windows and screens required in and for the aforesaid 
erection, and that said windows were so provided and 
furnished. 

Affiant avers that for all carpentry and the installation 
and erection of the aforesaid windows affiant engaged and 
hired the partnership of Kramer and Carter as an inde¬ 
pendent contractor. A copy of affiant’s contract with the 
aforesaid firm of Kramer and Carter is attached hereto 
and made a part hereof. 

Affiant avers that pursuant to the contract hereinbefore 
referred to, the partnership of Kramer and Carter was on 
August 19, 1948, actively engaged in the performance 
thereof, and that said firm had as a part of its contract 
theretofore temporarily secured the window claimed 

25 by plaintiff to have been the cause of plaintiff’s 
injuries. Affiant avers that the installation of the 

aforesaid casement had not been finally completed, nor had 
the carpentry vrork provided under Kramer and Carter’s 
contract been completed. 
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Affiant avers that all of the workmen engaged and hired 
by Kramer and Carter for performance of its contract 
were under the sole direction, supervision and control of 
Kramer and Carter, who delegated to them the duties to 
be performed by them, the time to be devoted thereto, and 
the manner in which the same were to be completed. 
Affiant further avers that Mr. Carter, one of the aforesaid 
contractors, was in active charge and supervision of his 
employees on the date concerned herein. 

Affiant did maintain for his use and purposes upon the 
aforesaid job a superintendent for the sole purpose of 
ordering materials and supplies, co-ordinating the services 
of the several contractors employed for construction of the 
improvements, and keeping records relating to the progress 
of the project. Affiants aforesaid superintendent was on 
no occasion authorized or permitted to interfere with the 
supervision, direction or control of any of the contractors 
in regard to their employees, and the supervisor of the 
aforesaid affiant was delegated principally to ascertain and 
be assured that the services of all contractors engaged by 
affiant, as well as all materials purchased by him for use 
in the erection of the premises herein concerned, met with 
the plans and specifications approved by the District of 
Columbia for said erection, and further that said services 
were completed in a manner satisfactory to affiant. 
Beyond that, affiant avers that all matters of detail insofar 
as the carpentry work and installment of the window con¬ 
cerned herein were solely within the management and 
control of Kramer and Carter and not of this affiant. 

James E. Schwab 

James E. Schwab 


Subscribed and sworn to before me this 13th day of 
January, 1953. 


L. Vaughah Bowly 
Notary Public, D. C. 
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26 COPY 

Cabinet Work Interior and Exterior Painting 

Store Fixtures 

A. F. Kramer 

Contractor & Builder 
3618 S. Third St. — Arlington, Va. 

Chestnut 7128 
CONTRACT 

Mr. James E. Schwab 

5522 Connecticut Avenue 

Re: Lot # 18 Appleton Street NW 

In consideration of the sum of thirty-six hundred sixty-five 
dollars ($3665) we propose to do all carpentry labor on 
above residence. 

We further agree to place kitchen cabinets, bookcases and 
mantle piece supplied by owner. 

Payments to be made as job progresses as shown in 
following schedule: 

$575.00—first floor 
675.00—second floor 
675.00—sheathing on roof 
490.00—ready for plaster 
575.00—trim 

675.00—at completion of carpentry work 

This contractor is covered by workers compensation and 
liability. Policy held by U.S.F.&G. 

/s/ Kramer & Carter by A. F. Kramer 
Kramer & Carter 

7/9/48 

Accepted by: 

/s/ James E. Schwab 
James E. Schwab 


28 Filed Feb. 27,1953 

Order for Summary Judgment Dismissing Complaint 

This matter coming before the Court upon the motion 
of James E. Schwab, defendant, for a summary judgment 
dismissing plaintiff’s complaint, affidavits filed by the 
plaintiff and defendant pertaining to said motion, and 
after argument thereon by counsel for the parties hereto, 
the Court being of the opinion that no genuine issue of 
fact exists herein and that no cause of action exists in 
favor of the plaintiff against the defendant, therefore, it 
is, by the Court this 27th day of February, 1953, 

Ordered, That plaintiff’s complaint be, and the same 
hereby is, dismissed. 

F. Dickinson Letts 
Judge 

• ••••••••* 

29 Filed Mar. 13,1953 

Notice of Appeal 

Notice is hereby given this 13 day of March, 1953, that 
James A. Thomas hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
Order for Summary Judgment Dismissing Complaint of 
this Court entered on the 27th day of February, 1953 in 
favor of James E. Schwab and Mary E. Schwab, defend¬ 
ants, against said James A. Thomas, plaintiff. 

Eugene X. Murphy 
Eugene X. Murphy 
Attorney for Plaintiff 
Columbian Bldg. 
Washington, D. C. 
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Filed April 20,1953 

Statement of Points 

1. The Court erred in granting the Motion for Summary 
Judgment and dismissing the Complaint as to the defend¬ 
ant, James E. Schwab. 

Eugene X. Murphy 
Columbian Building 
and 

Macleay and Lynch 
By Hugh Lynch 

Charles E. Channing, Jr. 
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QUESTION PRESENTED 

The question presented herein is whether an owner of 
real estate engaging suppliers, mechanics and tradesmen 
to furnish and erect improvements thereon by direct con¬ 
tract is liable for personal injuries sustained by an em¬ 
ployee of one contractor for the negligence of another 
contractor, solely because said owner employed a super¬ 
visor upon his job who was present daily, who talked to 
workmen concerning their work, examined and inspected 
progress daily, and exercised close supervision over all 
workmen on the job, or whether under such facts the 
status of independent contractor existed, relieving such 
owner from personal liability, no contention being made 
that such work was inherently dangerous. 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

The following facts appear from the record in this 
case without contradiction. 

On the date of appellant’s accident he was an appren¬ 
tice plumber, employed by the Costello Engineering Com¬ 
pany, to which company, appellee had entered into a 
direct contract under which said company had agreed to 
furnish all labor and material required to install the com- 
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plete plumbing for appellee’s house including vent pip¬ 
ing. (J.A. 7, 9, 10) 

Direct contracts were similarly let by appellee to pro¬ 
vide for all other materials and supplies and for all other 
services and labor necessary to install such other sup¬ 
plies and materials required to build appellee’s house. 
(J.A. 7, 9, 10, 12, 13) 

Appellant was injured while in the process of stepping 
out of a window, the casement of which gave way when 
grasped by appellant and fell out onto the roof, appel¬ 
lant thereupon losing his balance and also falling out 
onto the roof and therefrom into an areaway. (J.A. 10, 
11) The window involved had been provided for appel¬ 
lee under direct contract for purchase thereof from 
“Hope’s Windows, Inc.,” and had been temporarily se¬ 
cured to appellee’s premises by the partnership of Kra¬ 
mer and Carter. (J.A. 10, 12, 13) It is not disputed 
in the record in this action that the window which appel¬ 
lant claimed to have been the proximate cause of his 
injuries had at the time of his accident been only tem¬ 
porarily secured, and further that neither the installation 
of the casement nor the carpentry work required of Kra¬ 
mer and Carter had been fully completed. (J.A. 12, 13) 

By appellee’s affidavit it was averred and not denied, 
that all of the workmen engaged and hired by Kramer 
and Carter for performance of the carpentry contract of 
Kramer and Carter were under the sole direction, super¬ 
vision and control of Kramer and Carter, who delegated 
to such workmen, their duties, the time to be devoted 
thereto and the manner in which said workmen w*ere to 
complete their duties. (J.A. 13) Further, Mr. Carter, 
one of the contracting partners, was in active charge 
and supervision of his employees at the time of appel¬ 
lant’s accident. (J.A. 13) 
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Appellee employed on his job a superintendent whose 
duties were set forth as including the ordering of mate¬ 
rials and supplies, co-ordination of contractors’ services, 
keeping of records and the ascertainment of completion 
of the contractors’ services in a manner satisfactory to 
appellee. The aforesaid superintendent was specifically 
not authorized or permitted to interfere with the super¬ 
vision, direction or control of any of the contractors on 
the job in regard to contractors’ employees. Emphasis 
added. (J.A. 13.) 

As above stated, appellant did not deny any of the 
foregoing basic facts upon which the law of independent 
contract depends. Appellant did however supplement 
the above recited facts in the following manner, which 
was not contradicted by appellee. 

1. Appellant saw appellee on the job almost every day. 
(J.A. 11) 

2. He heard appellee speak on numerous occasions to 
workmen on the job (unidentified), concerning their work. 
(J.A. 11) 

3. The superintendent employed by appellee was on 
the job every day and exercised close supervision over 
the workmen on the job, including those of Kramer and 
Carter whom appellant knew to be the carpenters on the 
job, to see that their work was done properly. (J.A. 11) 

STATEMENT OF POINTS AND 
SUMMARY OF ARGUMENT 

1. Where only matters of law appear after disregard¬ 
ing immaterial issues of fact, summary judgment pro¬ 
ceedings in the interest of justice and expediency should 
be encouraged as an appropriate remedy, rather than 
protracted litigation as the means for disposing of as¬ 
serted claims. In this connection the Court should look 
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to substance or reality rather than to form, since the 
mere allegation of an irrelevant fact can not add to one’s 
basic cause of action, if such cause of action fails to 
exist notwithstanding the allegation of such irrelevant 
matter. 

2. Since the affidavits considered by the court below 
establish without contradiction that all materials used by 
appellee and all services for their incorporation into the 
improvements being erected were provided by others than 
appellee, who took no active part in the actual construc¬ 
tion of said improvements, the mutual benefit test some¬ 
times applied to injuries sustained while using common 
facilities does not pertain herein. 

3. The relationship established by appellee between 
himself and all other persons who could be legally liable 
for having caused appellant’s injuries is that of inde¬ 
pendent contract, and in the absence of any showing that 
any portion of appellee’s project was attendent with in¬ 
herent danger, appellee is not liable for the negligence 
or fault of any of his independent contractors. 

4. The retention of the right to daily supervise and 
approve work performed or materials used upon appel¬ 
lee’s project does not destroy the status of independent 
contract in relation thereto, or make appellee liable 
herein. 

5. Where the sole participation in obtaining finished 
improvements as appellee is concerned, is shown to be 
his employment of a superintendent to co-ordinate all 
contractors and to daily confer with them and see to 
their perfonnance of their respective contracts, no actual 
part of which was further performed by appellee con¬ 
stitutes an independent contract relationship with such 
contractors, and where extant, absolves one from liability 
for all negligence for any injury sustained by any em¬ 
ployee of such independent contractor unless the same 
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has resulted from the active negligence of the appellee 
or of his own employee. 

ARGUMENT 

Appellant has herein properly urged that where a 
genuine and material issue of fact is disclosed by the 
record, that summary judgment is not a proper remedy 
and should not be granted. He thereafter has gone to 
great effort to set forth the pertinent law of this and 
other jurisdictions to support that conclusion. 

Appellee does not for a moment dispute that what 
appellant contends for, is the law of this and other juris¬ 
dictions, but appellee points out that the complete fallacy 
of this position of appellant is that appellant wholly 
failed both in the Court below, and now in this Court, to 
an where show or establish by his affidavit the existence 
of any genuine issue as to any material fact involved in 
this action. Every material fact necessary to appellee’s 
defense of independent contract is admitted by appellant. 
True, further facts are stated as has hereinbefore re¬ 
lated, but in the law of independent contract these fur¬ 
ther facts are in no manner material to the issues of law 
involved and in any event were not contraverted or 
denied and accordingly did not legally create issues neces¬ 
sitating any trial by the lower Court, since they were 
without any legal probative force relative to the question 
of law involved, regardless of their truth or falsity. In 
the absence of dispute over any real, genuine and ma¬ 
terial issues of fact having legal probative force, sum¬ 
mary judgment is an appropriate remedy and in this con¬ 
nection “ formalism” is not to be substituted for “reality” 
{Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766.) 

Appellant next urges upon the Court that an analogy 
should be drawn to his relationship with appellee and 
that of an invitee under the mutual benefit test relating 
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to multiple sub-contractors who use common facilities 
for their joint and several benefits. The fallacy con¬ 
fronting appellant in this position is that to so urge he 
is obliged to interject into his argument a further rela¬ 
tionship which under no stretch of the admitted facts, 
exists in this case. The relationship so interjected is 
the creation of a middleman with a dual capacity who 
acts as both owner and, while termed by appellant as 
“owner-builder”, must of necessity also occupy the posi¬ 
tion of “contractor” if the employees of others also en¬ 
gaged upon the project are to become employees of a 
“subcontractor” as urged by appellant in his brief. 

To follow such a suggestion, the appellee in this action 
would have been required as owner of the premises being 
constructed to have contracted with himself to have built 
the same and then “subcontracted” the plumbing work 
to appellant’s employer. 

It is suggested that undoubtedly the mutual benefit 
test contended for by appellant might have been more 
appropriate in an action by him against Kramer and 
Carter with whom his employer enjoyed an equal status, 
rather than against appellee, whose status was foreign 
to that of his employer, except as contractor and con- 
tractee. 

It is apparent that appellant’s purpose in endeavoring 
to establish his status as an invitee is to then bring him¬ 
self within the mutual benefit test and to then superim¬ 
pose upon appellee a further duty of providing appellant 
with reasonably safe premises and appliances as well as 
personal libaility upon appellee’s failure so to do. 

The difficulty with this position is chiefly that it is 
without legal support in this jurisdiction and further, 
appellant’s premise that appellee was in possession and 
control of the entire premises including the window 
through which appellant fell (termed by him as an access 
way) and that appellant was doing work in the interest 


of and for the benefit of appellee, are erroneous assump¬ 
tions not supported by the record. 

Contrary to appellant’s position as now stated, the 
record herein does not disclose possession or control of 
the premises by appellee, but does disclose furnishing 
of the window by “Hope’s Window's, Inc.,” its installation 
by Kramer and Carter, and not that appellant was doing 
any w^ork for the sole interest and benefit of appellee, 
but merely as an apprentice employee of Costello Engi¬ 
neering Company, another direct contractor with appellee. 

The obvious reason for all of the foregoing is to en¬ 
deavor to avoid the legal consequences which adhere to 
the status created through the establishment of an inde¬ 
pendent contractor relationship between appellee, Hope’s 
Windows, Inc., Kramer & Carter and appellant’s em¬ 
ployer. Appellee’s affidavits and motion in this case 
raised for consideration by the lower Court only one 
legal issue, namely, whether or not the admitted facts 
contained in his and appellant’s affidavit established as 
a matter of law, a status of independent contract as a 
result of wdiich status appellee would not be personally 
liable for the injury sustained by the employee of one 
independent contractor through the negligence or fault of 
another similar independent contractor, and through no 
claimed active negligence of appellee or of any of his 
owm agents, servants or employees. Appellee contends 
that the relation ship of independent contractor contended 
for was adequately established without contradiction by 
affidavit, and as the only negligence claimed by appellant 
is attributable directly and solely to an independent con¬ 
tractor, the action of the low T er Court in summarily dis¬ 
missing appellant’s complaint w T as proper. 

The Supreme Court of the United States sixty (60) 
years ago had occasion to determine the legal incidents 
of independent contract, which incidents then established 
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have been continuously thereafter adhered to by the les¬ 
ser Federal Courts up to the present. In the case re¬ 
ferred to, Casement & Co. v. Brown et al, 148 U.S. 615, 
action was brought against a construction company to 
recover damages sustained to a barge which struck a 
pier partly constructed and submerged at the time. The 
defense was in part that the pier owners, not the con¬ 
struction company were liable in that the construction 
company was a direct agent or employee of the owner 
for whose negligence the owner would be liable. Plaintiff 
denied this and asserted that independent contract existed 
making the company and not the owner liable. The Court 
sustained this position and in its opinion stated, 

“The defendants contend: First that they were 
not independent contractors, but employes of the 
railroad companies, and that, therefore the railroad 
companies and not themselves were responsible for 
any negligence; * # • 

“With reference to the first contention: Obviously, 
the defendants were independent contractors. The 
plans and specifications were prepared and settled 
by the railroad companies; the size, form, and place 
of the piers were determined by them, and the de¬ 
fendants contracted to build piers of the prescribed 
form and size at the places fixed. They selected 
their own servants and employes. Their contract was 
to produce a specified result. They were to furnish 
all the material and do all the work, and by the use 
of that material and the means of that work were to 
produce the completed structures. The will of the 
companies was represented only in the result of the 
work, and not in the means by which it was accom¬ 
plished. This gave to the defendants the status of 
independent contractors, and that status was not af¬ 
fected by the fact that, instead of waiting until the 
close of the work for acceptance by the engineers 
of the companies, the contract provided for their 
daily supervision and approval of both material and 
work. The contract was not to do such work as the 
engineers should direct, but to furnish suitable mate- 


9 


rial and construct certain specified and described 
piers, subject to the daily approval of the companies’ 
engineers. This constant right of supervision, and 
this continuing duty of satisfying the judgment of 
the engineers, does not alter the fact that it was a 
contract to do a particular work, and in accordance 
with plans and specifications already prepared. They 
did not agree to enter generally into the service of 
the companies, and do whatsoever their employers 
called upon them to do, but they contracted for only 
a specific work. The functions of the engineers were 
to see that they complied with his contract—‘only 
this, and nothing more.’ They were to see that the 
thing produced and the result obtained were such as 
the contract provided for.” 

To like effect see National Labor Relations Board v. 
Steinberg, 182 F. 2d 850 and similarly from a pure text 
standpoint, 27 Am. Jur. 485, et seq. 

Applying the foregoing principles to the admitted facts 
herein, it is obvious that the legal status existing between 
the appellee and the several concerns furnishing him 
materials and supplying him services was that incidental 
to independent contract. Under such relationship, the 
sole responsibility for any injury sustained by appellant 
rests upon such independent contractor as shall have been 
guilty of any negligence in performance of his contract 
with appellee, and not upon appellee. 

This is true in the light of lack of any showing that 
the nature of the work or of any part of it was inher¬ 
ently dangerous 1 or that appellee or any of his agents, 
servants or employees actively participated in any of the 
construction, other than to talk to workmen and to exer¬ 
cise supervision over their work to see that said work 
was properly done. 2 In the absence of such permissive 
action, it is apparent that one could never be assured of 


1 Swift v. Bowling, 293 F 279. 

2 Kuptz v. Ralph Sollett & Sons Construction Co., 88 F 2d 532. 
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receiving the product or result for which he bargained, 
and from the decisions of the several Circuit Courts, re¬ 
tention of such supervision in no manner imposes any 
liability on the owner for negligence in the performance 
of the details of such work. 

Numerous cases involving all or portions of appellant’s 
claim herein, clearly support appellee’s position rather 
than that of appellant and it is submitted that they 
should be followed by this Court. 

In Redman v. United States et al, 176 F. 2d 713, plain¬ 
tiff was a rigger employed by a subcontractor engaged 
in converting a ship. Also engaged were other subcon¬ 
tractors to perform other phases of the work, including 
the erection of a scaffold. Plaintiff was injured when 
that scaffold gave way and sued the ship’s owner, the 
general contractor and others. The action was dismissed 
and on appeal as to the liability of the general contractor 
the Court at page 715, said: 

“The appellant asserts liability against Turbine 
Engineering upon the theory that, as an employee of 
a subcontractor, his relation to the general contractor 
was that of an invitee or business visitor to whom 
the general contractor owed the duty of furnishing a 
reasonably safe place in which to work. The general 
contractor answers that since the dangerous condition 
was not created hy it and had existed for so short a 
time that it had neither actual knowledge of the dan¬ 
ger, nor opportunity by the exercise of reasonable 
care to discover its existence, no breach of duty on 
its part was proved. We think this contention is 
sound and that dismissal as against Turbine Engi¬ 
neering may be rested on this ground, regardless of 
the defense of laches.” (Emphasis added) 

It has been frequently held in the several jurisdictions 
that one is not liable for the acts or omissions of his 
independent contractor or of his subcontractors commit¬ 
ted in the prosecution of work that is not itself unlawful 
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or attended with danger to others, as in such cases the 
doctrine of respondeat superior has no application. This 
has been so held both by force of statute in some of 
the states and elsewhere by judicial interpretation. Sun 
Oil Co. v. Kneten, 164 F. 2d 806; Union Tank and Supply 
Co. v. Kelley, 167 F. 2d 811; McAndrews v. Bliss Co., 186 
F. 2d 499; Brooks v. United States, 194 F. 2d 185, and 
Swift v. Bowling, supra. 

The foregoing principle is undoubtedly fortified further 
when it is considered herein that no claim is anywhere 
made that the appellee had any notice or knowledge that 
any condition of danger existed and that the premises 
and its construction was incomplete, the window itself 
being at the time of plaintiff’s accident being only tem¬ 
porarily installed. All of this was equally within appel¬ 
lant’s knowledge, and would preclude him from any re¬ 
covery. Kuptz v. Ralph Sollett <& Sons Construction Co., 
supra. 

Neither appellee nor his superintendent are charged 
with having participated actively in any negligent matter 
and it would therefore appear that the case of Silverman 
v. Binder, 115 N.Y.S. 54, might also be considered herein. 
In that case, defendant as the owner of a building in the 
process of construction engaged several firms for differ¬ 
ent portions of the work, defendant furnishing the mate¬ 
rials. Plaintiff was an employee of the iron work con¬ 
tractor and sustained injury when a brick wall erected by 
the masonry contractor collapsed. Plaintiff sued the 
owner but was denied recovery. The Court in its opinion 
stated that this was a case of independent contract and 
that the owner of a building is not liable to an employee 
of a contractor engaged in one portion of the work for 
injuries to an employee of a contractor engaged in per¬ 
forming another part thereof unless the owner inter¬ 
fered with the prosecution of the work and was guilty 
of some active negligence. 
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It appears throughout appellant’s brief herein that ap¬ 
pellant would have this Court apply principles to the 
action which are wholly unnecessary and which only tend 
to becloud the issues actually concerned. Much point 
has been made over the relationship of landlord and ten¬ 
ant and the landlord’s continuing duty to his tenant for 
injury despite the hiring of an independent contractor, 
Bailey v. Zlotnick, 80 U.S. App. D.C. 117, 149 F. 2d 505, 
and the respective duties of joint contractors using com¬ 
mon appliances for their mutual benefit, but appellee sub¬ 
mits that none of such principles have any application 
here since they are all distinguishable factually, and 
that this action should be resolved solely on the long and 
well established doctrine of exemption of liability to an 
owner engaging an independent contractor for any serv¬ 
ice not inherently dangerous for injury sustained by an 
employee of another independent contractor upon the 
project, rather than to a tenant or person enjoying a 
tenant’s status. 


CONCLUSION 

In conclusion, appellee respectfully contends that the 
summary’ judgment dismissing appellant’s complaint 
should be affirmed. 

Respectfully submitted, 

Harry L. Ryan, Jr. 

815 15th St. N. W. 
Washington, D. C. 
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Of Counsel: 

Roger J. W htteford, 

Duane G. Derrtck, 
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